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Re:

RIN 2900–AP44-Advanced Practice Registered Nurses

The staffs of the Federal Trade Commission Office of Policy Planning, Bureau of
Economics, and Bureau of Competition (“FTC staff”) 1 appreciate the opportunity to respond to
your request for comments on the Department of Veterans Affairs’ (the “Department” or the
“VA”) proposed rule, “Advanced Practice Registered Nurses” (“Proposed Rule”). 2 For reasons
explained below, FTC staff support the Department’s initiative to maximize its staff capabilities.
Our prior examination of the impact of nursing regulations on health care competition reinforce
the VA’s view that the Proposed Rule would:
•
•

increase the Veterans Health Administration’s (“VHA”) ability to provide timely,
efficient, and effective primary care services, among others; and
increase veteran access to needed health care, particularly in medically underserved
areas, as well as decrease the amount of time veterans spend waiting for patient
appointments. 3

These changes in VA policy may also benefit health care consumers in private markets.
FTC staff’s interest in nursing regulation derives from our expertise in health care
competition issues. The enclosed 2014 FTC staff policy paper, Policy Perspectives: Competition
and the Regulation of Advanced Practice Registered Nurses (“Policy Paper”), analyzes the
competitive implications of various Advanced Practice Registered Nurse (“APRN”) regulations,
including mandatory physician-supervision or “collaborative practice” agreements. 4 As
explained in the Policy Paper, FTC staff recognize the critical importance of patient health and
safety, and we defer to federal and state legislators to determine the best balance of policy
priorities and to define the appropriate scope of practice for APRNs and other health care
professionals. But even well-intentioned laws and regulations may include unnecessary or
overbroad restrictions that limit competition. Undue regulatory restrictions on APRN practice
can harm patients, institutional health care providers such as the VHA, and both public and
private third-party payors. The Policy Paper observes, in particular, that state-mandated

supervision of APRN practice raises competitive concerns, may impede access to care, and may
frustrate the development of innovative and effective models of team-based health care. 5
Expert bodies, including the Institute of Medicine (“IOM”), 6 have determined that
APRNs are “safe and effective as independent providers of many health care services within the
scope of their training, licensure, certification and current practice.” 7 FTC staff have
recommended, therefore, that policy makers carefully examine purported safety justifications for
restrictions on APRN practice in light of the pertinent evidence, evaluate whether such
justifications are well founded, and consider whether less restrictive alternatives would protect
patients without imposing undue burdens on competition and undue limits on patients’ access to
basic health care services.
FTC staff urge the VA to apply a similar analytical framework. Granting full practice
authority to VA-employed APRNs would benefit both the VA and the patients it serves,
consistent with the goals expressed in the Proposed Rule. APRNs should be able, for example, to
evaluate VA patients, order diagnostic tests for them, and manage their treatments without
physician involvement or approval as long as they do so within the limits of their education and
training. Furthermore, the VA’s actions and leadership on this issue may send an important
signal (and generate useful data) regarding the likely benefits of full practice authority for
APRNs. This, in turn, could influence broader policy considerations, as well as provider market
entry outside the VA system, both of which may help to bring the benefits of increased health
care competition to an even larger number of U.S. citizens and permanent residents.
I.

INTEREST AND EXPERIENCE OF THE FTC

The FTC is charged under the FTC Act with preventing unfair methods of competition
and unfair or deceptive acts or practices in or affecting commerce. 8 Competition is at the core of
America’s economy, 9 and vigorous competition among sellers in an open marketplace gives
consumers the benefits of lower prices, higher quality products and services, and greater
innovation. Because of the importance of health care competition to the economy and consumer
welfare, anticompetitive conduct in health care markets has long been a key focus of FTC law
enforcement, 10 research, 11 and advocacy. 12 In addition to the attached Policy Paper, FTC staff
have submitted written comments analyzing the likely competitive effects of proposed APRN
regulations in various states, and observing that removing excessive supervision requirements
can achieve significant consumer benefits. 13
Competition advocacy by the FTC and its staff typically focuses on the impact of
regulation on competition in the private sector and, ultimately, on consumers. 14 Therefore, the
FTC has an interest in the Proposed Rule to the extent that the VA’s actions may encourage entry
into health care service provider markets, broaden the availability of health care services outside
the VHA system, as well as within it, and yield information about new models of health care
delivery. We believe our experience with competition and professional regulations in the private
sector may inform and support the VA’s endeavor.
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II.

The Proposed Rule

The Proposed Rule would permit the VA to grant “full practice authority” to the four
main categories of APRNs—Certified Nurse Practitioners (“CNPs”), Clinical Nurse Specialists
(“CNSs”), Certified Nurse Midwives (“CNMs”), and Certified Registered Nurse Anesthetists
(“CRNAs”) —provided certain background conditions are met. 15 Those background conditions
include, among others, verification of an APRN’s credentials, including licensure under the laws
of at least one state, and determination that the APRN has demonstrated the knowledge and skills
necessary to providing the health care services that the VA requires. 16 “Full practice authority” is
defined as the authority to provide services required by the VA, including services enumerated in
the proposed rule, “without the clinical oversight of a physician, regardless of State or local law
restrictions, when that APRN is working within the scope of their [sic] VA employment.” 17 As
the Department notes, CNPs—the main category of primary care APRNs—already had such full
practice authority under the laws of 21 states, plus the District of Columbia, as of March 7,
2016. 18 West Virginia also provided a path to independent APRN practice when it amended its
nurse licensing statute on March 29, 2016. 19
The Proposed Rule requires that VA-employed APRNs continue to meet established,
national standards for APRN education, training, licensure, and certification. 20 The scope of
practice of VA-employed APRNs would also be subject to any additional limits or conditions the
VA itself might impose. Hence, as we read the Proposed Rule, the Department is not seeking to
expand the scope or range of health care services that APRNs may provide or the indications that
APRNs may treat. Rather, the Department appears to propose standardizing its APRN
qualifications and practice guidelines and streamlining its ability to deploy its health care
providers across state lines. 21
III.

LIKELY IMPACT OF THE PROPOSED RULE
a. Excessive Restrictions on Advanced Practice Nursing Raise Competition
Concerns That May Impact Access, Cost, and Quality of Care

FTC staff recognize that certain professional licensure requirements and scope-ofpractice restrictions may protect patients. 22 Consistent with patient safety, however, we have
urged regulators and legislators to consider that independent practice by APRNs may facilitate
greater competition, which also may benefit patients. If APRNs are better able to practice to the
full extent of their education, training, and abilities, and if institutional health care providers are
better able to deploy APRNs as needed, health care consumers—including VA patients—are
likely to benefit from improved access to health care, lower costs, and additional innovation.
Section III of the FTC staff Policy Paper discusses in detail the potential competitive
harms from overly restrictive APRN supervision requirements, including the types of mandatory
collaborative practice agreements that roughly half the states now require. 23 The Policy Paper
analyzes these competitive harms as potential consequences of market-wide regulations, and the
potential benefits of policy reform as those likely to follow the repeal or retrenchment of such
regulatory constraints. Lifting such constraints for a large health care system, such as the VA,
would at least permit that system’s health care consumers to recognize the benefits that more
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robust utilization of APRNs could provide. The Policy Paper analyzes three basic issues of
particular relevance to the Proposed Rule.
First, regulatory constraints on APRN practice limit the ability of APRNs to expand
access to primary care services and to ameliorate both current and projected health care
workforce shortages. The United States faces a substantial and growing shortage of physicians,
especially in primary care. 24 As a result, many Americans may face limited access to basic health
care services, particularly in poor or rural areas. 25 Due to physician shortages, there are
approximately 6,100 primary care health professional shortage areas (“HPSAs”) across the
United States. 26
The delivery of care in rural areas, and access to care for rural veterans who are VHA
patients, may present particular challenges to the VA. As the Department itself notes in its 2015
report on rural health,
[t]he disparity between health services available in urban hubs versus rural areas
is impossible to ignore. For some, the gap is physical: long travel distances with
limited public transit options mean more missed appointments. For others, unseen
barriers block access to quality health care: too few specialists and uncertainty
about enrollment eligibility keeps Veterans from services. Yet others struggle
with social well-being in rural communities, where housing, educational and
employment options may be limited. 27
Expanded APRN practice is widely regarded as a key strategy to alleviate such provider
shortages, especially in medically underserved areas and for medically underserved
populations. 28 Nationally, APRNs already “make up a greater share of the primary care
workforce in less densely populated areas, less urban areas, and lower income areas, as well as in
HPSAs.” 29
FTC staff note, in particular, the VA’s extensive use of telehealth programs to provide
care for rural veterans. 30 Given those programs, the Proposed Rule may give the VA more
staffing flexibility in patient monitoring and case management for VHA patients who do not
have easy in-person access to VA medical centers. 31 State-based licensing restrictions may erect
barriers to the flow of health care information to and from qualified practitioners across state
lines. At present, those barriers may vary according to the particulars of each state’s licensure,
scope-of-practice, health information, and telehealth regulations, for reasons unrelated to health
and safety standards. 32 For example, due to variation in state regulations, an APRN’s monitoring
of chronic care patients by telephone or other electronic means might be permissible or
impermissible according to the channel of communication, the location of the patient, the
location of the APRN, or the physical distance between the APRN and a particular, contractually
established, supervising physician. As observed in a 2004 joint report by the FTC and the
Department of Justice (“DOJ”), “the practice of telemedicine has ... crystallized tensions between
the states’ role in ensuring patients have access to quality care and the anticompetitive effects of
protecting in-state . . . [practitioners] from out-of-state competition.” 33 By permitting VA APRNs
to deliver additional care where VHA patients are located, the Proposed Rule may reduce some
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of the barriers to rural health care access that are a byproduct of state-by-state regulatory
variation.
Second, legal or regulatory hurdles to APRN practice may raise the costs of APRN
services, thereby reducing supply and further diminishing access to basic primary care. APRNs
tend to provide care at lower cost than physicians. 34 Mandatory supervision and “collaborative
practice” requirements may, however, increase the cost of those services. 35 In contrast, when
these types of supervisory requirements are relaxed, the supply of professionals willing to offer
APRN services at any given price is likely to increase. In underserved areas and for underserved
populations, the benefits of expanding supply are clear: consumers—and VHA patients in
particular—may gain access to services that otherwise would be unavailable. 36 Even in wellserved areas, a supply expansion tends to lower prices and drive down health care costs. 37 Hence,
the VA may be better able to meet the needs of patients in underserved areas, and to serve all of
its patients more effectively and efficiently.
Third, rigid supervision (and collaborative agreement) requirements may impede, rather
than foster, development of effective models of health care delivery—including team-based
care 38—both within and outside the VHA system. In the private sector, health care providers
that employ or contract with APRNs typically develop and implement their own practice
protocols, hierarchies of supervision, and models of team-based care to promote quality of care,
satisfy their business objectives, and comply with regulations. Collaboration between APRNs
and physicians is common in all states, including those that permit APRNs to practice
independently. 39 Most APRNs work for institutional providers or physician practices with
established channels of collaboration and supervision, and even “independently” practicing
APRNs typically consult physicians and refer patients as appropriate. 40
Importantly, these new models of collaboration represent a fertile area of innovation in
health care delivery. Proponents of team-based care have recognized the virtues of such
innovation, given the myriad approaches to team-based care that may succeed in different
practice settings. 41 Innovation in team-based care should be just as important to public health
care providers like the VHA 42 as it is to providers in the private sector. The Proposed Rule would
expand the VA’s options to innovate and experiment with models of team-based care, as well as
other forms of collaboration and oversight.
Rigid collaborative practice requirements therefore “can arbitrarily constrain this type of
innovation, as they can impose limits or costs on new and beneficial collaborative arrangements,
limit a provider’s ability to accommodate staffing changes across central and satellite facilities or
preclude some provider strategies altogether.” 43 This last point may have special significance to
the VA, which has facilities and patient-care obligations that extend across the United States and
comprise various practice settings. 44 FTC staff have reviewed reports from expert health
agencies as well as the published academic literature, and are unaware of evidence that practice
agreement requirements imposed by state statutes are needed to achieve the benefits of teambased health care. The VA’s proposed exercise of federal preemption to override state nursing
licensure laws that conflict with the grant of full practice authority to VA APRNs, acting within
the scope of their VA employment, may therefore facilitate the Department’s implementation of
innovative strategies across different facilities and practice settings around the country. 45
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The impact of unnecessary APRN regulations raises heightened concern in light of
evidence that independent APRN practice might offer substantial clinical benefits to patients
and, therefore, to health care providers, including institutional providers like the VHA. As noted
above, the competition issues analyzed in the FTC staff Policy Paper reinforce health policy
findings and recommendations of expert bodies such as the IOM. For example, a 2011 IOM
report on the future of nursing (“IOM Future of Nursing Report”) identifies a key role for
APRNs in improving health care delivery, while expressing concern about undue restrictions on
their prescription authority and scope of practice. 46 Based on a rigorous examination of APRN
practice issues, the IOM found that “[r]estrictions on scope of practice . . . have undermined
[nurses’] ability to provide and improve both general and advanced care.” 47 Similarly, in 2012,
the National Governors Association (“NGA”) reported on APRNs’ potential to address increased
demand for primary care services, particularly in historically underserved areas. 48 The NGA
report noted the high quality of primary care services provided by APRNs, who “may be able to
mitigate projected shortages of primary care services.” 49 A recent report by the Congressestablished Commission on Care 50 notes, in particular, that, “policies that fail to optimize the
talents and efficiency of all health professionals, detract from the effectiveness of VHA health
care.” 51 One of the Commission’s central recommendations to improve clinical operations is that
the Department “[d]evelop policy to allow full practice authority for APRNs.” 52
b. Restrictions Placed on Specialist APRNs Raise Similar Concerns
The VA has highlighted two categories of specialist APRNs in the Proposed Rule. First,
the Proposed Rule would permit full practice authority for VA-employed CNMs. 53 Although the
Department does not presently employ CNMs, it “would include the services of a CNM in this
rulemaking in anticipation that VA would hire CNMs at a future date to improve access to health
care for the increasing number of female veterans.” 54 Second, the Proposed Rule would grant full
practice authority to CRNAs. 55 In particular, given the diversity of stakeholder views on the
topic, the Department has asked for comments on the question of full practice authority for
CRNAs. 56
Supervision requirements for CNMs and CRNAs raise competition concerns similar to
those raised by the imposition of supervision requirements on primary care APRNs or CNPs. 57
FTC staff recognize that certain licensure requirements and scope-of-practice restrictions can
serve to protect patients. 58 This is true for all APRNs and, indeed, for all health care
professionals. In particular, special practice requirements or other restrictions may be
recommended for indications or treatments associated with heightened patient risks. 59 We note,
however, the IOM’s concern that excessive restrictions may impede access to specialized care
that CNMs and CRNAs are qualified to provide, based on their training and experience. 60 We
also note the IOM’s observation that “most states continue to restrict the practice of APRNs
beyond what is warranted by either their education or their training,” which “support broader
practice by all types of APRNs.” 61 Because particular regulatory restrictions on CNMs and
CRNAs may dampen competition in ways that harm patients, institutional health care providers,
and payors—without offering countervailing health and safety benefits—we have recommended
that policy makers apply the same competition-oriented framework and considerations to all
APRN policies, including those regarding specialist APRNs.62
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Importantly, access problems are not unique to primary care. As the IOM points out,
“[a]ccess to competent care is denied to patients, especially those located in rural, frontier, or
other underserved areas, in the absence of a willing and available ‘supervising’ physician.” 63 Yet
specialist physicians such as obstetricians/gynecologists (“OB/GYNs”) and anesthesiologists—
and not just primary care doctors—may be in short supply, 64 particularly in rural areas. 65 A
recent report on rural health policy notes that physician supply generally decreases as areas
become more rural, and that this is particularly true for certain types of specialists. 66 For
example, it has been observed that the supply of OB/GYNs decreases steadily as practice locales
become more rural. 67 Correspondingly, many CRNAs provide basic anesthesia services in rural
counties where there are no anesthesiologists. 68
FTC staff urge the VA to consider whether CRNAs and CNMs can help alleviate the
access problems associated with specialist physician shortages, in a manner consistent with
patient health and safety. For example, the IOM Future of Nursing Report observes that CRNAs
administer more than 65 percent of all anesthetics to U.S. patients and that they “[a]dminister
anesthesia and provide related care before and after surgical, therapeutic, diagnostic, and
obstetrical procedures, as well as pain management.” 69 Based on the safety literature, the IOM
states: “evidence shows that CRNAs provide high-quality care . . . [while] there is no evidence of
patient harm from their practice.” 70 Similarly, the U.S. Department of Health and Human
Services has, on multiple occasions relating to Medicare and Medicaid rules for the provision of
hospital anesthesia services, reviewed the available literature on the quality of anesthesia
services, and has not found risks that would warrant further restrictions on CRNA practice. 71
Similar evidence supports expanded scope of practice for CNMs, which we urge the VA
to consider. The IOM has also observed that CNMs, working within their scope of practice,
provide high-quality care—noting, for example, that “[t]wo systematic reviews have found that
women given midwifery care are more likely to have shorter labors, spontaneous vaginal births
without hospitalization, less perineal trauma, higher breastfeeding rates, and greater satisfaction
with their births.” 72 The American Congress of Obstetricians and Gynecologists “supports the
full scope of practice for CNMs.” 73 Its companion organization, the American College of
Obstetricians and Gynecologists recognizes that CNMs are “independent providers” who, like
OB/GYNs, are “experts in their respective fields of practice.” 74 Instead of recommending
mandatory supervision or formal “collaborative practice” agreements, they suggest that
OB/GYNs and CNMs “may collaborate with each other based on the needs of their patients” 75—
an approach that FTC staff believe would be consistent with the procompetitive principles
outlined above.
IV.

CONCLUSION

FTC staff support the VA’s efforts to grant full practice authority to APRNs, by
removing the remaining state-law-based supervision restrictions on APRN scope of practice for
APRNs within the VHA system. We strongly believe that full APRN practice authority can
benefit the VA’s patients and the institution itself, by improving access to care, containing costs,
and expanding innovation in health care delivery. To the extent that the VA’s actions would spur
additional competition among health care providers and generate additional data in support of
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safe APRN practice, we believe those benefits could spill over into the private health care market
as well. Accordingly, we encourage the VA to continue its efforts, as embodied in the Proposed
Rule, to improve access to care for VHA patients, and to provide that care effectively and
efficiently. Removing unnecessary and burdensome requirements on APRNs, consistent with
patient health and safety, may help the VA achieve these important goals.

Respectfully submitted,

Tara Isa Koslov, Acting Director
Office of Policy Planning

Ginger Jin, Director
Bureau of Economics

Deborah Feinstein, Director
Bureau of Competition
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